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Pro Bono Policy Assistance

We specialize in state climate policy design and analysis.
Reach out to kristen@climate-xchange.org with your requests on:

e Example states and model rules for a given policy
e Gap analysis of your state's climate policy landscape
e Connections to other actors working on similar issues
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Environmental Rights Amendments: A Constitutional Approach
to State Climate Policy
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Climate
Equity

Policy
Center

We’re a national nonprofit founded in 2020
that supports local communities in adopting
& implementing climate policies that
advance fair, healthy & equitable
communities.

e We work with local, state & national
advocates, health professionals, and
policymakers

e \We support communitiesin
developing and adopting climate
policies that center equity through
legal and policy tools and research




e Intro to environmental
rights amendments

Why are they important?
Current landscape
Considerations
Pathways to adoption
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Environmental Rights Amendments




Overview

Environmental rights amendments have great potential

Currently seven states have some kind of environmental rights amendment
Mostly adopted in the 1970s

For a long time, fairly limited in effect

Interest and effect are now increasing

In the constitution



What does an environmental rights amendment look like?

“Each person shall have a right to
clean air and water, and a healthful
environment.”

New York

“Each person has the right to a clean
and healthful environment, as defined
by laws relating to environmental
quality, including control of pollution
and conservation, protection and
enhancement of natural resources. Any
person may enforce this right against
any party, public or private, through
appropriate legal proceedings, subject
to reasonable limitations and regulation
as provided by law.”

Hawaii



Why environmental rights amendments?

e Simple, powerful tool for giving legal weight to a sense that many people
have: the right to a healthy environment
e With federal climate, environmental, and environmental justice
protections currently unavailable, establishing strong state protections is
essential
® Environmental rights amendments have tremendous potential:
o Strong statement by people of a state
o Directive to governor, legislature, local governments
o Powerful court victories possible



Current Landscape




Existing Environmental Rights Amendments

Hawaii (1978)
lllinois (1970)
Massachusetts
(1972)

Montana (1972)
New York (2021)
Pennsylvania (1971)
Rhode Island (1986)



Analysis of Text & Legal Interpretations

e Vary widely in their
strength and effect

e Have different
provisions

CLIMATE ECUITY
POLICY CENTER

| Last update: Mar 2024 |Background

State

Text of Provision

Citation

Hawaii

“Each person has the right to a clean and healthful environment, as defined by laws relating to environmental quality. including
control of pollution and conservation, protection and enhancement of natural resources. Any person may enforce this right against
any party, public or private, through appropriate legal procsedings, subject to reasonable limitations and regulation as provided by
law.”

Haw. Const., Art. XI, §
2

Iinois

“SECTION 1. PUBLIC POLICY - LEGISLATIVE RESPONSIBILITY. The public policy of the State and the duty of each person is to
provide and maintain @ healthful environment for the benefit of this and future generations. The General Assembly shall provide by
law for the implementation and enforcement of this public policy.

SECTION 2. RIGHTS OF INDIVIDUALS. Each person has the right to a healthful environment. Each person may enforce this nght
against any party, governmental or private, through appropriate legal proceedings subject to reasonable limitation and regulation
as the General Assembly may provide by law.”

llinois Constitution,
Article X

Massachusetts

"The people shall have the right to clean air and water, freedom from excessive and unnecessary noise, and the natural, scenic,
historic, and esthetic qualities of their environment; and the protection of the people in their right to the conservation, development
and utilization of the agricultural, mineral, forest, water, air and other natural resources is hereby declared to be 3 public purpose.

The general court shall have the power o enact legisiation necessary or expedient to protect such rights.
In the furtherance of the foregoing powers, the general court shall have the power to provide for the taking, upon payment of just
compensation therefor, or for the acquisition by purchase or otherwise, of lands and easements or such other interests therein as

may be deemed necessary to accomplish these purposes.

Lands and easements taken or acquired for such purposes shall not be used for other purposes or otherwise disposad of except
by laws enacted by 3 two thirds vote, taken by yeas and nays, of each branch of the general court.”

Mass. Constitution,
Amendment 87

Montana

“All persons are born free and have ceriain inalienable rights. They include the right to 2 clean and healthful environment and the
rights of pursuing !if2's basic necessities, enjoying and defending their lives and liberties, acquiring. possessing and protecting
property, and sesking their safaty, health and happiness in all Iawful ways. In enjoying these rights, all persons recognize
corresponding responsibilities.”

Montana Const., Art. Il

§3

New York

‘Each person shall have a right to clean air and water, and 3 healthful environment.”

N.Y. Const., Art. |, § 19

Pennsylvania

“The peop'a have 3 right to clean air, pure water, and to the preservation of the natural, scenic, historic and esthetic values of the
environment. Pennsylvania's public natural resources are the common property of all the people, including generations yet to
come. As frustee of these resources, the Commonwealth shall conserve and maintain them for the benefit of all the people.”

Penn. Const. Art. |, §
27

Rhode Island

“The people shall continue to enjoy 3nd freely exercise all the rights of fishery, and the privileges of the shore, to which they have

haarn haratafars anttad rindar Hha Alharkar and i1ieanae Af thie ctata innliiwtams Rt nat initad ¢4 Gehina fram tha charas $ha asthanna

Rhode Island Const.,
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Considerations




Legal considerations

® As noted, some of the existing environmental rights amendments have

been incredibly powerful, while others have been entirely sidelined

e Different interpretations due to drafting & to political/legal decisions
e Consider

e What core rights?
® Public trust language
® Private right to sue

e Other procedural language

e Some of what we are seeing with NY’s amendment is that where details

not included, courts are adopting narrow interpretations



Additional Considerations/
Challenges

e Budgetary effects/effects on
affordability

e Effects on clean energy
development




Pathways to Enactment




State by state assessment of process & political landscape

e Two main methods:
o Some states allow citizen-proposed amendments to be put on
the ballot by the people if enough people sign in support
o All states allow the state legislature to propose constitutional
amendments (almost all (except Delaware) then require those
legislative amendments to be submitted to the voters)
e Additional procedural hoops exist in many states
e All existing environmental rights amendments were put on ballot by
legislature, some as part of overall new constitutions, others as
standalone amendments



What’s required

If you want to pass an environmental rights amendment in your state:
e You’'ll need to explore your political climate, key issues, voter interest,
allies and partners, funders, and state political opportunities.
e You'll also want to answer some logistical questions:
o Are citizen constitutional ballot initiatives permitted?
o What are signature requirements? Are there impediments or
new rules that will impose challenges?
o What are the requirements for legislatively referred
constitutional ballot initiatives?
o  Which of these is more practical in light of the requirements,
your political connections, advocacy/organizing strengths, etc?
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FOREWORDS BY MARK RUFFALO AND KERRI EVELYN HARRIS

THE

GREEN

AMENDMENT

THE PEOPLE'S FIGHT FOR A CLEAN,
SAFE, AND HEALTHY ENVIRONMENT

EEEEEEEEEEEEE

MAYA K. VAN ROSSUM

GREEN AMENDMENTS

FOR THE GENERATIONS

Pure Water. Clean Air. Healthy Environment



http://www.forthegenerations.org/

Maya K. van Rossum

 Founder National Green Amendments
The Generations

 Author, The Green Amendment,

The People’s Fight For a Clean, Safe &
Healthy Environment

» the Delaware Riverkeeper
« 30 Yr Leader of the
Delaware Riverkeeper Network
« Environmental Advocate & Attorney

mava@ForTheGenerations.orqg

267-274-2674



mailto:maya@ForTheGenerations.org

Green Amendments For The Generations:

To inspire and support the passage and
implementation of Green Amendments in every
state constitution and at the federal level in order to
protect and secure the rights of all people, including
future generations,

* to clean water & air

e astable climate &
* healthy environments






Not Just Any Language Will
Do

To Secure Meaningful &
Enforceable Constitutional
Recognition & Protection

Green Amendments Are Needed



Green Amendments are
Constitutional environment rights
amendments that meet certain criteria
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Constitutional ‘Green Amendment’ Elements/Criteria

Bill of Rights / Declaration of Rights Placement

ALL People

Environmental essentials: water, air, natural resources, environments
e if climate important then include it

Environmental Justice — Equitable protection for all

Generational Protection

Obligation to protect Natural Resources:
e State as Trustee — People the Beneficiaries

Explicit statement prohibiting infringement of the right

Self Executing

Applies throughout government

Limitation on government authority + Proactive obligation to protect

Enforceable by the People

Places environmental rights on par with other fundamental rights

Subject to Strict Scrutiny review



How Do They Work?

Two Obligations:
Procedural Obligation
Consideration of environmental rights impacts

science, impacts, cumulative impacts
Substantive Obligation

to protect the right
to conserve, protect, maintain natural resources

Link to learn more:
https://forthegenerations.org/wp-content/uploads/Green-

Amendments-for-Climate-Protection-An-Overview-2.pdf



https://forthegenerations.org/wp-content/uploads/Green-Amendments-for-Climate-Protection-An-Overview-2.pdf
https://forthegenerations.org/wp-content/uploads/Green-Amendments-for-Climate-Protection-An-Overview-2.pdf

Remedies
Equitable relief

VS

money damages

» Law, regulation unconstitutional so unenforceable

» Permits, licenses unconstitutional so cannot be used to support govt
action

» State failure to act, or choice of action, is resulting in infringement
so must be reconsidered



v’ Environment a Priority
&’ Focus is Prevention First
4 Strengthen Existing
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Green
Amendments
At A Glance 2025

reen Amendments 2025 (6.13.25)

B Green Amendments Passed

B Green Amendments Proposed

[ Green Amendments Organizing/Inte
[ | Green Amendment Previously Filed

Graphic: Exclusive work product of
Green Amendments For The Generations GREEN AMENDMENTS
May not be reproduced without express permission FOR THE GEN ERATIONS

Pure Water. Clean Air. Healthy Environment.

Created with mapchart.net





https://forthegenerations.org/resources/legal-resources/

Key Criteria .....
No Cookie Cutter




Model Language Guide

GREEN AMENDMENT
Check List, Model Language & Guide

Essential Elements & Step-by-Step Guide
For Drafting an Effective Environmental
Rights Amendment -- aka --

A GREEN AMENDMENT



mailto:maya@forthegenerations.org
https://bit.ly/GreenAmendStepByStepGuide

PAs Green Amendment
Article 1, Section 27
of the Pennsylvania Constitution

“The people have a right to clean air, pure water, and to the
preservation of the natural, scenic, historic and esthetic
values of the environment. Pennsylvania’s public natural
resources are the common property of all the people,
including generations yet to come. As trustee of these
resources, the Commonwealth shall conserve and maintain
them for the benefit of all the people.”



Michigan, Adding Section 29 to Article 1:

has an to a clean and healthy environment, including
,; and the preservation of the
natural, cultural, recreational, and healthful qualities of the environment. The state, including
each branch, agency, and political subdivision, shall take on these
rights and for all people regardless of race, ethnicity,
socioeconomics, or geography.

This State’s natural resources, including, but not limited to, surface water, groundwater, wetlands,
ecosystems, air, native flora and fauna, soils, and climate, are the common property of all the
people, including both present and . This

of these resources and conserve, protect, and
maintain these resources for the benefit of all the people.

The inalienable rights and trustee responsibilities recognized in this section
of this state.



Article | of the Constitution of the State of Hawaii is

amended by adding a new section:

The right of the people,
including present and , to clean water
and air, a healthful environment and climate, healthy

, shall be protected and
shall not be infringed.



My Green Amendment Epiphany

Environmental Rights
Are Worthy of Constitutional Protection & Green Amendments
are Essential to Get There

4 GREEN

AMENDMENT




What Does It Mean to Have A Green Amendment?

» Environmental rights on par with other rights
» Limitation on government

» New layer of protection — statute, regulation, constitution
» Prevention first

» Equitable protection — EJ & generational

» If infringe: compelling & minimize

» Better decisions

» Strengthens existing law

» Fills the gaps

» People have power

» Court as a backstop
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THE

GREEN

AMENDMENT

MAYA VAN ROSSUM
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Science-Powered
Solution

We know the scientific prescription for
a safe climate: return atmospheric
carbon dioxide concentrations to
below 350 parts per million by 2100.

We seek legally binding judicial
declarations that end new fossil
infrastructure and extraction,
phase out fossil fuels no later
than 2050, and restore the
Earth’s energy balance.

We trust science.

Youth-Powered
Litigation

Democracy-
Powered Future

The world’s courts hold the power to
enforce the right to life for all children.

We envision a future where all three
branches of government have
recognized children’s climate rights,
and courts have declared that
governments are legally constrained
from violating their rights.

We trust



Lisa Patel, MD, MESc
Executive Director, Medical Society
Consortium on Climate and Health
Board Member, Our Children’s Trust




THE ISSUE

¢ Climate emergency and extreme
climate events are increasing

¢ Government has perpetuated the »
)
climate crisis by actively investing in _ "‘
the fossil fuel system despite | ;
knowing it harms public health and ‘m '
wellbeing PR

® 70% of Americans want government

action on climate change

® Partisanship and special interests are

delaying climate action in the legislative
and executive branches

L N



CHILDREN
CENTERED

° The health of our climate is the single

most important indicator of the
health of every child born today

® A stable climate system is
foundational to children’s ability to
exercise all other rights

¢ Children have limited political power

° Young people’s health and safety
i T needs constitutional protection
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MT Fossil Fuel Energy System

Oil and gas extraction

L gl

e S S SRR S st R

Coal and gas power plants

Montana State
Energy Policy:
90-4-1001(c)-(g),
\V/[@F:

Climate Change
Exception to
MEPA:
75-1-201(2)(a),
MCA

Systemic

permitting fossil
fuel activities

ourchildrenstrust.org



CO OurChildren’s
\ f/ Tru St Youth v.Gov

OF THE
PEOPLE

BY THE [
PEOPLE g

FOR THE
PEOPLE

* Right to a clean and healthful environment
* Atrticle Il, Section 3 & Article IX, Section 1

* Right to individual dignity and equal
protection of the laws
* Atrticle Il, Section 4
* Right to safety, health, life, liberty, and

property
 Article Il, Sections 3 & 17

 Those under 18 enjoy all the same

fundamental rights
* Article Il, Section 15
ourchildrenstrust.org
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€he New JJork Times
Judge Rules in Favor of Montana

¥ Youths in a Landmark Climate Case

Montana judge hands young plaintiffs
S|gn|f|cant victory in Iandmark climate trial §

Youths sued Montana over climate change = Judge sides with 16 activists in
and won. Here’s why it matters. B Montana climate case
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MONTANA SUPREME COURT AFFIRMS
DISTRICT COURT: DECEMBER 18, 2024




Montana Supreme Court Opinion 2024
MT 312 D

A 23-0575

Case Nurnker 0A 23.0575

IN THE SUPREME COURT OF THE STATE OF MONTANA
2024 MT 312

. "
- RIKKI HELD; LANDER B., by and through
. his guardian Sara Busse; BADGE B., by and
through his guardian Sara Busse; SARIEL
SANDOVAL; KIAN T., by and through his

guardian Todd Tanner; GEORGIANNA FISCHER;

" .
KATIIRYN GRACE GIBSON SNYDER EVAL,
nvironment Includes the Ri o a Stable

MIKA K., by and through hi: guardnan Rachc]
Kantor; OLIVIA VESOVICH; JEFFREY K.,

. . . by and through his guardian Laura King;
NATHANIEL K., by and through his guardian
Laura King; CLAIRE VLASES; RUBY D., by
and through her guardian Shane Doyle; LILIAN D.,
by and through her guardian Shane Doyle;
TALEAH HERNANDEZ,

and Liberties L

STATE OF MONTANA, GOVERNOR GREG
GIANFORTE, MONTANA DEPARTMENT OF
ENVIRONMENTAL QUALITY, MONTANA
DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION, and MONTANA
DEPARTMENT OF TRANSPORTATION,

Defendants and Appellants.

APPEAL FROM:  District Court of the First Judicial District,
In and For the County of Lewis and Clark, Cause No. CDV 2020-307
Honorable Kathy Sceley, Presiding Judge

COUNSEL OF RECORD:

For Appellants State Agencies and Governor:

Dale Schowengerdt (argued), Landmark Law PLLC, Helena, Montana

Lee M. McKenna, Montana Department of Environmental Quality, Helena,
Montana

ourchildrenstrust.org



HELD v. STATE OF MONTANA, 2024 MT 312

Right to a Stable Climate System

13 H
9 30: “We reject the argument that the

_ _ delegates—intending the strongest,
930 We reject the argument that the delegates—intending the strongest,
all-encompassing environmental protections in the nation, both anticipatory and a I | —e n CO m p a SS I n g e n VI ro n m e n ta I
preventative, for present and future generations—would grant the State a free pass to . . . [ .

) R ‘ N protections in the nation, both anticipatory
pollute the Montana environment just because the rest of the world insisted on doing so.
The District Court’s conclusion of law is affirmed: Montana’s right to a clean and healthful a n d p reve n tat i Ve , fo r p res e nt a n d fu t u re
environment and environmental life support system includes a stable climate system, which .
is clearly within the object and true principles of the Framers inclusion of the right to a g e n e ratl O n S WO u | d g ra nt th e State a free
o pass to pollute the Montana environment
931 Issue Two: Whether Plaintiffs have standing to challenge the constitutionality of the
MEPA Limitation. 7 A A
R __— just because the rest of the world insisted
932 Parties are entitled to bring a direct action to enforce their inalienable right to a clean
and healthful environment but must still meet minimum criteria to establish standing. on d OI ng SO . The DIStrI Ct Co u rt’s
MEIC 1999, 99 28, 45. Standing is a threshold question of justiciability, required by Article I . f I . ff. d . M t y
R conclusion or law IS allirmed: ontana's
proper party to assert a claim. Larson, §45. A plaintiff has legal standing to assert a claim r' ht t I n n d h Ithf I
g O aclean a ea u

if (1) the claim is based on an alleged wrong or illegality that has caused, or is likely to . . .
cause, the plaintiff to suffer a past, present, or threatened injury to person, property, or e nvl ro n m e nt a n d e nVI ro n m e nta I I Ife
exercise of civil or constitutional right and (2) the harm is of a type that legal relief can s u p po rt syste m i n cI u des a sta b I e

effectively alleviate, remedy, or prevent. Larson, § 46 (citing Schoof v. Nesbit, 2014 MT

6, 992021, 373 Mont. 226, 316 P.3d 831); Schoof; § 15 (requiring a “personal stake" in C I i m ate syste m... »

DA 230575

IN THE SUPREME CC

COUNSEL OF RECORD:

the outcome of the controversy). Justiciability requires only one plaintiff to have standing !
oA

). Landmark Law PLLC, Hel

Department tal Quality, Helena,

ourchildrenstrust.org



Montana Supreme Court Opinion 2024
MT 312 D

A 23-0575

Case Nurnker 0A 23.0575

IN THE SUPREME COURT OF THE STATE OF MONTANA

2024 MT 312

. . " "
- RIKKI HELD; LANDER B., by and through
. his guardian Sara Busse; BADGE B., by and
through his guardian Sara Busse; SARIEL
SANDOVAL; KIAN T., by and through his

guardian Todd Tanner; GEORGIANNA FISCHER;

. " "

KATIIRYN GRACE GIBSON SNYDER EVAL,
allenge the Constitutionality of Laws tha mni SR
MIKA K., by and through hi: guardnan Rachc]
Kantor; OLIVIA VESOVICH; JEFFREY K.,
. . . . by and through his guardian Laura King;

NATHANIEL K., by and through his guardian
Laura King; CLAIRE VLASES; RUBY D., by
and through her guardian Shane Doyle; LILIAN D.,
by and through her guardian Shane Doyle;
TALEAH HERNANDEZ,

Clean and Healthful Environment i

STATE OF MONTANA, GOVERNOR GREG
GIANFORTE, MONTANA DEPARTMENT OF
ENVIRONMENTAL QUALITY, MONTANA
DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION, and MONTANA
DEPARTMENT OF TRANSPORTATION,

Defendants and Appellants.

APPEAL FROM:  District Court of the First Judicial District,
In and For the County of Lewis and Clark, Cause No. CDV 2020-307
Honorable Kathy Sceley, Presiding Judge

COUNSEL OF RECORD:

For Appellants State Agencies and Governor:

Dale Schowengerdt (argued), Landmark Law PLLC, Helena, Montana

Lee M. McKenna, Montana Department of Environmental Quality, Helena,
Montana

ourchildrenstrust.org



HELD v. STATE OF MONTANA, 2024 MT 312

Plaintiffs Have Standing

Generally, the District Court found that children are uniquely vulnerable to the impacts and

consequences of climate change (including the impacts from heatwaves, droughts, air

pollution, and other extreme weather events on young bodies) because their bodies and

minds are still developifig. More specifically, Plaintiffs discussed at trial: the fear they feel

° Of course, as shown in the above analysis—and in agreement with the Dissent—plaintiffs must
still have standing to challenge a statute as facially unconstitutional. Plaintiffs here demonstrated
standing not by alleging facts that the MEPA Limitation was unconstitutional because of how the
State applied it to a particular permit but because they sufficiently alleged that the MEPA
Limitation unconstitutionally infringes on their right to a clean and healthful environment. This is
distinct from a common, abstract interest in the constitutionality of a law. Accord Schoof, § 20.

37

from disappearing glaciers in Montana (both aesthetically and from the dependence many
communities place on the water they provide throughout the summer); the impacts climate
change is having on culturally important native wildlife, plants, snow, and practices;
summer smoke and extreme heat preventing Plaintiffs from enjoying outdoor activities and
sports which are important to them; the economic effects that less snowpack and more
drought are having on ranches owned by Plaintiffs’ families and the resulting emotional
harm; the emotions they face when confronted with growing up in this quickly changing
state and the prospect of raising the next generation in increasingly dangerous weather

patterns; and many other harms to their recreational, work, and physical and emotional

wellbeing. See also generally Brief of Amici Curiae Public Health Experts and Doctors,

No. DA 23-0575 (Mont. March 21, 2024) (corroborating harms with peer-reviewed
medical literature). These aesthetic, recreational, and economic injuries are also sufficient
to satisfy the constitutional requirements for personalized injury, even though widely

shared. See Park Cnty., 20.

9 55: “Plaintiffs discussed at trial . . . the impacts
climate change is having on culturally important
native wildlife, plants, snow, and practices;
summer smoke and extreme heat preventing
Plaintiffs from enjoying outdoor activities and
sports which are important to them . . . The
emotions they face when confronted with
growing up in this quickly changing state and the
prospect of raising the next generation in
increasingly dangerous weather patterns . .
.These aesthetic, recreational, and economic
injuries are also sufficient to satisfy the
constitutional requirements for personalized
injury, even though widely shared.”

APPEAL FROM:

COUNSEL OF RECORD:

ourchildrenstrust.org



HELD v. STATE OF MONTANA, 2024 MT 312

Court’s Rejection of Common Arguments
Against Standing in Climate Cases

956. To require an act to be the sole cause of an injury before it could be redressed,
Dissent, § 90, would upend decades of jurisprudence from this Court and the United States
Supreme Court that hold an injury caused in part by a challenged action is redressable even
if it does not redress the injury in full. See, e.g., Opinion, Y 45, 52 (citing to federal
caselaw). Declaring the MEPA Limitation unconstitutional will redress the constitutional
injury caused by that statute, regardless of whether or not other statutes also cause
constitutional harms. To hold otherwise would close the doors of the courts to plaintiffs
trying to vindicate personal constitutional rights unless they could identify every other
instance where their rights might be infringed and sought to litigate those at the same time.
949  The State repeatedly tries to redirect our focus to global climate change and the

staggering magnitude of the issue confronting the world in addressing it. The State argues

that it should not have to address its affirmative duty to a clean and healthful environment

because even if Montana addresses its contribution to climate change, it will still be a

problem if the rest of the world has not reduced its emissions. This is akin to the old ad

populum fallacy: “If everyone else jumped off a bridge, would you do it too?”

1 48: “The state argues that it should
not have to address its affirmative
duty to a clean and healthful
environment because even if
Montana addresses its contribution to N

RIKKI HELD; LANDER B.,

climate change, it will still be a
problem if the rest of the world has
not reduced its emissions. This is
akin to the old ad populum fallacy:
‘If everyone else jumped off a
bridge, would you do it too?’”

ourchildrenstrust.org



Montana Supreme Court Opinion 2024
MT 312 D

A 23-0575

Case Nurnker 0A 23.0575

IN THE SUPREME COURT OF THE STATE OF MONTANA

2024 MT 312

Key Ruling #3: MEPA Limitation is e e

through his guardian Sara Busse; SARIEL
SANDOVAL; KIAN T., by and through his
guardian Todd Tanner; GEORGIANNA FISCHER;

" .

KATIIRYN GRACE GIBSON SNYDER EVAL,
nconstitutiona ST

MIKA K., by and through hi: guardnan Rachc]
Kantor; OLIVIA VESOVICH; JEFFREY K.,
by and through his guardian Laura King;
NATHANIEL K., by and through his guardian
Laura King; CLAIRE VLASES; RUBY D., by
and through her guardian Shane Doyle; LILIAN D.,
by and through her guardian Shane Doyle;
TALEAH HERNANDEZ,

Plaintiffs and Appellees,
V.

STATE OF MONTANA, GOVERNOR GREG
GIANFORTE, MONTANA DEPARTMENT OF
ENVIRONMENTAL QUALITY, MONTANA
DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION, and MONTANA
DEPARTMENT OF TRANSPORTATION,

Defendants and Appellants.

APPEAL FROM: District Court of the First Judicial District,
In and For the County of Lewis and Clark, Cause No. CDV 2020-307
Honorable Kathy Seeley, Presiding Judge
COUNSEL OF RECORD:
For Appellants State Agencies and Governor:
Dale Schowengerdt (argued), Landmark Law PLLC, Helena, Montana

Lee M. McKenna, Montana Department of Environmental Quality, Helena,
Montana
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HELD v. STATE OF MONTANA, 2024 MT 312

Montana Must Consider GHGs & Climate in MEPA
ReVIGWS 1] 68: “Foreclosing environmental

review of GHG emissions under MEPA
prevents state agencies from using any
information garnered during this
pecarien e pemiiie e septisory e ocyany el il process to inform and strengthen
ol hl i b ol e G vl B substantive permitting or regulatory
proposed project are fully understood. The MEPA Limitation arbitrarily excludes all decisions or any mutual m|t|gat|on
activities from review of cumulative or secondary impacts from GHG emissions without measures or alternatives that might be B
FigR 10 i S0 s AU HeRR T Y A U, considered when the environmental
Accord MEIC 1999, 9 80. The MEPA Limitation thus violates those environmental rights h a rm S of th e p I"Oj e Ct a re fu | Iy

guaranteed by Article II, Section 3, and Article IX, Section 1, of the Montana Constitution. u ndeI’StOOd N The ConStitutiOI‘l
does not permit the Legislature to
prohibit environmental reviews fro
evaluating GHG emissions.”

to avert potential environmental harms through informed decision making.” Park Chnty.,
94 75-76. Foreclosing environmental review of GHG emissions under MEPA prevents

state agencies from using any information garnered during this process to inform and

The District Court is affirmed: section 75-1-201(2)(a), MCA, is unconstitutional and the
State is permanently enjoined from acting in accordance with it. We decide only that the
Constitution does not permit the Legislature to prohibit environmental reviews from

evaluating GHG emissions. Other issues will be discussed in the context of specific

permitting cases.'" Our decision is limited to the constitutionality of § 75-1-201(2)(a),

MCA.
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NAVAHINE v. HRWAI I DEPT OF



* 13 youth (9-18
years old) from
across the
islands

e Sought
zero-emissions
transportation
sector by 2045




ll =

“For the benefit of present

and future generations, the P ‘ T e

State and its political , . T e ey el
subdivisions shall conserve and e B o 0 UG MR RES Sea
protect Hawai'i’'s natural beauty |- A sl S MRESRSNS e TN S .
and all natural resources|.]” §1 = R s oty gt

“Each person has the right to a
clean and healthful
environment, as defined by the
laws relating to environmental

quality[.]” §9




“In order to achieve the goal of a
fully decarbonized economy, the
State needs to plan ahead and
understand the steps that need to
be taken to create a
carbon-negative economy by
2045[.)"

It shall be the goal of the State to
reduce GHG emissions and
achieve zero emissions across
all transportation modes within
the state.
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Hawal ‘1 GHG Emissions and Projections
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DS Figure 1. Total emitted (1990-2019) and projected (2020-2045) greenhouse gases for Hawai‘i broken down by transportation (red),
non-transportation energy (black), and non-energy (blue) as determined by the state of Hawai'i. (HDOH, 2023a).



Accounting and Other
General Services ~ $159.7M
$57.3M 8%
University of 3%
Hawai'i Transportation
$117.5M . $1,165.2M
5% " 55%
Health/
Hawai‘i Health
Systems Corp.
$171.7M
8%
Education/
Libraries
$435.4M
21%

MR Figure 1. Source: (State of Hawai'i, 2022a).



CO OurChildren’s
N ¥ Trust vouthvcov

In Navahine, ten experts broug.h their pro bono expertise
in cutting-edge science and innovation in transportation,
decarbonization, climate, health, and more.




SETTLEMENT

Key Takeaways



AN UNPRECEDENTED
| TRANSFORMATIONAL
=3 SETTLEMENT

I‘,Afﬁrmed that:

=~
- — R

<"+ "the right to a clean and healthful
environment subsumes a right to a
life-sustaining climate system

7__, ' * the right to land, water, and air are
protected from climate change for
present and future generations

B ———y

DEGLARING RIGHTS




AN UNPRECEDENTED
ey TRANSFORMATIONAL
SETTLEMENT

~ Agreed to take all actions necessary to achieve Zero
s Em;ssmns no later than 2045 for all transportation:

» Establish a Greenhouse Gas Reduction Plan within 1 year

» Establish interim GHG reduction targets for 2030, 2035,
and 2040

e — — + Specify benchmarks and performance metrics

IIEQIIIIIING l\ I’lAN

B ———y

* Create positions to oversee implementation

Reform HDOT budget and programming

I * Implement public education, outreach, community
engagement, and partnerships




YOUTH ADVISORY
GCOUNCIL

Providing youth with a seat at the table,
requiring HDOT to keep Navahine
plaintiffs informed, providing them with
opportunities to provide feedback and
input into shaping policies, and
establishing a volunteer youth council to
advise on HDOT’s commitments in the
years to come.




COURT SUPERVISION
UNTIL 2045

One of the most important aspects
of the agreement is that the court
has agreed to accept continuing
jurisdiction. If there are challenges
along the road, the Court will be

able to step in and ensure the
agreement is enforced, until zero
emissions targets are achieved
through 2045.




NAVAHINE'S
IMPACT

Million Metric Tonnes CO, equivalent

Hawal'i Transportation Emissions

Historic HDOH Projections

OCT Impact

2000 2005 2010 2015 2020 2025 2030 2035 2040 2045

Year
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Where do we go from here?

Settlement Implementation in Hawai'i

* Greenhouse Gas Reduction Plan

» Education

* Monitoring Compliance

Application to Other States SR P P A | W;\“N
*  What we know Do | ' , ‘ A ‘ \?ﬂj\ Al
*  Hawai'i as a model moving forward - F k. g :

“HAWAI 1y
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_ﬂngef Senior Staff Attorney’

Federal courts
recognize enforceable
constitutional right to
safe climate.

26 states recognize
enforceable
constitutional right to
safe climate.

3 international tribunals
recognize fundamental
right to safe climate
defined by best science.



GCONSTITUTIONAL PROTECTIONS

[
]
[]
[]
]

Constitutional right to a healthful
environment (6 states)

Policy or duty to protect natural
resources or the environment for
public benefit (8 states)

Policy or duty to protect natural
resources or the environment
(2 states)

Recognize the value of natural
resources or conservation
(11 states)

Recognize right to water,
forests, wildlife, etc. (11 states)



IMPACT OF STATE CASE STRATEGY

$1.24 Trillion 719,379

Savings on Health and Million Metric Tons (MMT) CO,
Energy by 2050 Emissions Stopped by 2050
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Mat dos Santos
mat@ourchildrenstrust.org



Q&A

CLIMATEXCHANGE
[SCPN]



Thank you for joining!

Reach out to
kristen@climate-xchange.org with any
additional questions!

CLIMATEXCHANGE
[SCPN]



